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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

Claims 1,2, 5 and 8-10,are rejected under 35 U.S.C. 102(b) as being anticipated 
by Hayes et al. (U.S. Patent No. 5,020,519). 

Hayes et al. disclose a spinal rod approximator system(Fig. 6) comprising a 
spinal implant (2) having a rod-receiving member; and a spinal rod approximator having 
an implant-gripping member (14) having a u-shaped distal portion (see Figure 2 below) 
that extends in a direction substantially transverse to a longitudinal axis (A) of a 
proximal portion of the implant-gripping member, where the distal portion includes 
opposing legs (44, 46) extend under a distal end of the rod receiving member of the 
spinal implant (2) formed on a substantially planar U-shaped distal portion; a rod- 
engaging member (83) slidably coupled to the implant-gripping member along the 
longitudinal axis of the proximal portion at a position proximal to the implant-gripping 
member, comprising of opposed arms (86) each having a rod-receiving recess (88), 
slidably coupled to the implant-gripping member along the longitudinal axis of the 
proximal portion at a position proximal to the implant-gripping member, the rod- 
engaging member having a distal portion that extends transverse to a proximal portion 
(see Fig. 4); and a pusher member (73) freely-rotatably coupled to at least one of the 
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implant-gripping member and the rod-engaging member and tlireadably mated to the 
other one of the implant-gripping member and the rod-engaging member such that the 
rotation of at least a portion of the pusher member is effective to move at least one of 
the implant-gripping member and the rod-engaging member with respect to one 
another. The pusher member comprises a threaded rod extending through a threaded 
bore formed in a portion of the implant-gripping member, and wherein the threaded rod 
includes a distal end mated to a portion of the rod-engaging member and includes a 
handle member. The rod-engaging and implant-gripping members are offset from the 
sliding axis (as seen in Fig. 1 below). 




Figure 1 (taken from '519) 
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Forming a U-shape 

Figure 2 (enlarged portion of Figure 1) 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 12, 14 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hayes et al. (U.S. Patent No. 5,020,519). 

Hayes et al. disclose the claimed invention except for the opposed lets of the u- 
shaped distal portion extending outward from the implant-gripping portion have the 
same axial height on the implant gripping portion. It would have been an obvious to one 
skilled in the art at the time the invention was made to have made the opposed legs of 
equal length, since it is only a matter of design choice and would have involved a mere 
change in the size of a component. A change in size is generally recognized as being 
within the level of ordinary skill in the art. In re Rose, 105 USPQ 237 (CCPA 1955). 
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Response to Arguments 

Applicant's arguments filed May 1 , 2008 have been fully considered but they are 
not persuasive. Applicant argues that Hayes et al. does not disclose a u-shaped distal 
portion that includes opposed legs that extend under a distal end of a roe-receiving 
remember of the spinal implant. Firstly, the U-shaped distal portion can be better seen 
in Figure 2 above. Secondly, depending on how one establishes a distal end of the rod- 
receiving will clearly show how Hayes et al. reads on the pending claims. Looking at 
Figure 6, the arrow labeled as 60 can be considered the distal end of the rod-receiving 
member of the spinal implant. With this definition it is apparent that Hayes et al. does 
teach a u-shaped distal portion that includes opposed legs that extend under a distal 
end of a rod-receiving member of the spinal implant. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, tiowever, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MICHAEL J. ARAJ whose telephone number is 
(571)272-5963. The examiner can normally be reached on M-F 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Michael J Araj/ 
Examiner, Art Unit 3733 
/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 
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